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The parties have agreed, pursuant to Section 148.2 of the Revised Regulations (1984) of the
Insurance (Motor Vehicle) Act, R.S.B.C. 1996, c. 231, and The Commercial Arbitration Act,
R.S.B.C. 1996, ¢. 55 to submit this matter to Arbitration.

The arbitration was held in Vancouver, BC over the course of 14 days between August and
November 2009, and ultimately concluded on January 22, 2010. Written submissions were
tendered by the parties, with the Claimant’s reply submissions having been received on July 14,
2019.

Introduction

The Claimant, TLS (“the Claimant”) is a 70 year old lawyer who was involved in a motor
vehicle accident on May 3, 2004. The Claimant alleges he has suffered a number of injuries, the
most significant of which is a mild traumatic brain injury which continues to impair his ability to
function and communicate. The Claimant submits that his cognitive limitations have robbed him
of his ability to practice law, a career he enjoyed and by all accounts, one that personally defined
him.

This is an unusual case and not simple for the trier of fact. I say this, in part, because the
Claimant is a senior lawyer whose practice has focused in the area of prosecuting personal injury
actions stemming primarily from motor vehicle accidents. It is with this experience that the
Claimant and his family have, either directly or indirectly, approached all matters stemming from
the motor vehicle accident.

The Claimant’s Submissions

1. Claimant’s counsel submits “there is no dispute that the Claimant was functioning at a
high level immediately before the Accident and that the evidence is clear that his level of
function dropped dramatically after the Accident”. Counsel for the Claimant repeated
this proposition and suggested it to most of the witnesses that were called.

2. The Claimant seeks damages on the basis that he has suffered “an MTBI that has had a
severe effect on his life”. He seeks income loss premised on the fact that but for the
accident he would have continued to practice law for another five to ten years.

3. The Claimant says the temporal proximity of the accident “to the sudden decline in
function makes it clear the accident is the trigger behind the current low level of function”.

4, With respect to MRI scan evidence, the Claimant submits “the MRI scans of June 29, 2004
and November 5, 2008 are of little significance in this case” as the findings neither prove
nor disprove the existence of a mild traumatic brain injury.
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The Respondent’s Submissions

The Respondent concedes that the Claimant sustained injuries in the accident but rejects
the theory he is suffering from ongoing cognitive difficulties related to the accident which
have resulted in his giving up the practice of law.

The Respondent submits the Claimant’s medical evidence is flawed because it is founded
on the proposition that because there is very little pre-accident medical information that
one can conclude that the Claimant was in good health both physically and cognitively.

The Respondent suggests the Claimant was suffering from an undiagnosed underlying
cognitive condition prior to the accident and states the Claimant’s pre-accident work
history and function is demonstrative of this.

The Accident

On May 3, 2004, at approximately 12:15 p.m., the Claimant was driving westbound on
Gatenbury Road in Port Moody. He was on his way home for lunch. The Claimant’s
vehicle was struck head-on by an older model Cadillac that had rolled eastbound downhill
on Gatenbury Road after its uninsured driver had jumped out of it.

During his direct examination the Claimant said that he struck his head in the accident and
that he lost consciousness. His first recollection after the accident, which he was able to
describe in detail, was waking up and not realizing, “I had been knocked unconscious, but
I remember undoing my seatbelt and getting out of the car, but I did not remember the
seatbelt coming off”. As will be seen, the Claimant has not been consistent in reporting
this history.

The Claimant also said that he did not remember the airbag in the vehicle deploying or the
driver’s side window breaking,

When the Claimant was asked during his direct examination if he knew how the driver’s
window had broken he testified, “Nope, I do now. Because my head must have hit it”.

The Claimant also said that at the scene of the accident he was attended to by a female
bystander to whom he was able to provide his home telephone number and ask that she
contact his wife so she could attend at the accident scene.

This female bystander, who had direct contact with the Claimant at the accident scene, was
not called as a witness.

During his cross-examination the Claimant refused to admit having asked someone at the
scene to call his wife despite having said so in his direct evidence. When this was put to
him he said, “I said it may have happened. I'm not sure if it did or didn’t™.

In response, an Affidavit the Claimant swore on February 21, 2006, was put to him by
Respondent’s Counsel in which he deposed,

2|Page



16.

17.

18.

19.

20.

21.

o After the accident I called my wife DS and asked her to bring a video
camera so that she could record the accident scene. I made it clear to
her that I wanted the video of the accident to preserve the evidence
for the purposes of using it in any lawsuit,

e My wife then attended the accident scene shortly thereafter and took
the video of the accident scene on my request.

¢ The video was taken for the purpose of preserving the evidence of the
accident scene to be used in any lawsuit that arose out of the accident.
It was not done for the purposes of investigating the accident.

[emphasis added]
The Claimant agreed the contents of the Affidavit are true.
The Claimant’s wife gave the following evidence about the day of the accident,

I was home making Junch, and he had followed me home from the property, I
got home maybe 10 minutes before him and I got a cell phone call from I
believe it was the lady who was following him up the hill. I don’t really
know. She saw the accident. And I believe it was a stranger. I have no idea
who she was, but she called me, and said your husband has been in an
accident, and it was just down the hill, and he gave me your number.

The Claimant’s wife says she then, “raced around the house, grabbed my camera and
drove down the hill”. She was unable to recall her conversation with her husband when
she arrived on the scene except to say that he told her, “I’'m fine”. She says he was sitting
in a lawn chair and he looked white as a ghost. She says he was stunned and that she was
also stunned the accident happened. She “set off to find out what happened”.

The Claimant’s wife was unable to say how long it took for the firefighters and ambulance
to arrive at the accident scene. Various scene photographs were put to the Claimant’s wife
but she was unable to say if she took any or all of them. She was unable to recall the
driver’s side window of her husband’s vehicle being broken at the accident scene, but then
commented “the pictures speak to the evidence. That is why I took pictures”.

During cross-examination when asked what the purpose of recording the accident scene
was the Claimant’s wife said, “You get the best evidence with pictures or video, because
that is the initial presentation. People tend to make up stories. 1 didn’t know what
happened, so I went down there to find out what happened”.

I ask her if the female who had called her had indicated whether or not her husband had
been injured and she said “no”. She agreed that at the time of the call she had “no idea”
about the status of her husband. I found this somewhat odd. It appeared from her direct
evidence that she was more concerned at the time with finding her camera than the status
of her husband. It could very well be that she did in fact speak to her husband as outlined
below.
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During cross-examination an Affidavit sworn by the Claimant’s wife on February 21,
2006, was put to her. In that Affidavit she deposed,

. on the day of the accident she received a telephone call from
her husband indicating he had been in an accident nearby
their home and asking her to bring a video camera so that she
could record the accident scene;

) she attended the accident scene and took a video of the
accident scene at the request of the Claimant “for the purpose
of preserving the evidence of the accident scene to be used in
any lawsuit that arose out of the accident”; and

. the sole purpose of me making the video was “to preserve the
evidence for the anticipated lawsuit on the advice of my
husband”.
[emphasis added]

When the inconsistencies between her evidence and the Affidavit were put to her, the
Claimant’s wife was vague, evasive and argumentative. When pressed by Respondent’s
Counsel and reminded she was under oath she said, “If I signed that paper two years after
the accident, then I would presume that would be closer to the truth, yes.” She also
admitted, “I sometimes remember all kinds of things that aren’t quite accurate, this is

a day I don’t want to remember”.
[emphasis added]

I found the inconsistencies in the evidence given by the Claimant and his wife at this
hearing and the Affidavits they swore in this proceeding about the events that took place
on the day of the accident more than a little troubling as if relates to their credibility.

a) The Injuries

The Claimant’s case is premised on the fact that he suffered a disabling brain injury in the
accident. As an alternative, the Claimant suggests that he is suffering from an underlying
degenerative process or neurological condition that has been triggered or accelerated by
the accident.

The medical experts seem to agree that, while a loss of consciousness is not necessary for
the diagnosis of a mild traumatic brain injury, some degree of altered consciousness must
exist before the diagnosis of a mild traumatic brain injury can be made. How long the
altered state of consciousness exists is also relevant to making such a diagnosis.

As I understand the evidence of the experts, which will be outlined below, there is a
correlation between the initial severity of injury and eventual outcome such that most
individuals with a mild traumatic brain injury go on to a full functional recovery.
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The medical experts also address the role of medical imaging such as MRI scans in
assisting with the diagnosis of a mild traumatic brain injury. 1 take it however, from the
evidence that even if such imaging is negative, that result does not rule out a brain injury
as some findings can be too microscopic to show up and/or the imaging can be done at a
time so far after the injury that findings may not show up.

The evidence also indicates that neuropsychological testing can be used to measure
deficits in people with mild traumatic brain injuries or other processes that impact
exccutive brain functioning. According to the experts, there are various factors that can
influence these test results.

Dr. Cameron stated in one of his early opinions that he felt the Claimant was suffering
from depression. Other examiners, such as Dr. Schmidt, did not find the Claimant
endorsed a formal mood or anxiety disorder. As I understand the evidence given by Dr.
Cameron, as well as that of Dr. Schmidt, Dr. LeBlanc and Dr. Semaru, depression and
psychological problems can cause symptoms similar to those of a mild traumatic brain
injury and further it is not uncommeon for a person who suffers from a mild traumatic brain
injury to develop depression.

Having regard to the above-noted objective measures, as imperfect as any one of them
may be, I must examine the evidence tendered.

b) The Evidence

No engineering evidence was called. The witness, who, according to the police file
observed the accident events, was not called as a witness at this proceeding and so it is
difficult for me to make any conclusion as to the severity of the impact simply based on
the Claimant’s assertion about the material damage involved. I note that the photographs
tendered depict considerable front end damage to both vehicles.

An ambulance attended the accident scene and the paramedics noted the Claimant’s chief
complaints as being left wrist and knee pain. The paramedics also noted that the airbag in
the Claimant’s vehicle had deployed and that he was able to extricate himself from the
vehicle by the time they arrived.

The paramedics found the Claimant to be alert and oriented. His Glasgow Coma score
was noted to be 15/15. He denied any dizziness.

The Claimant was transported to Eagle Ridge Hospital where he reported the dynamics of
the accident, the fact that the airbag had deployed and that he had not suffered a loss of
consciousness. His Glasgow Coma Score was again recorded as being 15/15. On
admission, the Claimant reported the “gradual onset of neck pain, both knees, left wrist,
upper back pain, right chest pain”.

X-rays of the Claimant’s chest and left wrist were ordered and were reported as being
normal. An ECG was also done.
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There is no indication that the treating emergency physician was concerned about possible
concussion or altered state of consciousness. His intake assessment described the
Claimant as “alert”. There were no bruises, lacerations or contusions reported to the
Claimant’s head or face.

The nursing notes describe the Claimant as being steady on his feet and able to walk to the
washroom unassisted.

The hospital discharge assessment was “soft tissue injuries post MVC”, On discharge the
Claimant was not given any concussion or head injury precautions. He was advised to
take Motrin and was given some Tylenol #3 and was told to take 24-72 hours off work as
he felt necessary.

The Claimant’s Experts

40.

41.

42,

43,

44.

45.

46.

Dr. Monks, GP

The next medical person to come into contact with the Claimant after the accident was Dr.
B. Monks, who has been his family physician since 1978.

According to Dr. Monks, he saw the Claimant six times between May 4 and December 6,
2004. At those visits the Claimant complained of feeling “foggy” and fatigued and not
being mentally sharp or competent to manage his law practice.

Dr. Monks also said that he did not see the Claimant very often before the accident. He
described his health as uneventful, except for obesity and high cholesterol. He described
the Claimant as an impatient person,

In terms of the physical findings outlined in Dr. Monks’ report dated September 10, 2008,
and which stems from his initial post accident visit with the Claimant, he noted the
Claimant had contusions to his knees, his right hand and a hematoma over his abdomen.
His findings include strain to the neck and back. No mention was made of any
facial/head trauma. '

Under cross-examination Dr. Monks admitted that on June 3, 2004, he wrote a note stating
that the Claimant had suffered what appeared to be a mild concussion as a result of the
motor vehicle accident and that his concentration and attention span were affected and that
he fatigued easily and, as such, would not be able to resume work for a month. In that
note Dr. Monks also stated “his physical injuries are recovering at an average rate”.

When asked why the note was written, Dr. Monks said it was because the Claimant’s son
requested it.

Dr. Monks admitted the contents of that note were based on the Claimant’s self-reporting.
It was entirely unclear as to why the Claimant’s son needed such a note. The Claimant
was self-employed and there was no evidence led that he required the note for Part VII or
collateral disability benefits or other treatment. I infer the note was for litigation purposes.
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Under cross-examination Dr. Monks testified,

Q And was it he, doctor, that advised you that he felt he couldn’t practice law? He
couldn’t go back to practice law?

A Yes,
Q And was he the one that told you he continues to be foggy in his concentration?
A Yes.

And in fairness, doctor, is that which — is it that which caused you to come to the
conclusion that he might have suffered a minimal brain injury in this accident?
Set aside the reports.

A I would think so, yes. Maybe I should add if T could, that he — I also got the sense
that he was a little foggy apart from what he told me. He didn’t seem like
himself.

Can you expand on that?

It’s hard to put it in exact words, but he was different after the accident...But to
put an exact finger on it — and say precisely what it was, I’m not - just didn’t
seem quite his regular self.

[emphasis added]

In his medical report and at this hearing Dr. Monks made no mention about having
observed issues with the Claimant’s balance, cognition or ability to communicate.

Dr. Monks did not see the Claimant that often before the accident and, in that same vein;
he has really not followed his clinical course in any detail since. In fact, at the time Dr.
Monks wrote his report in September 2008, he had not seen the Claimant since April 10,
2007. It is entirely unclear from the report if that clinical visit had anything to do with the
alleged accident injuries.

I find that the diagnosis made by Dr. Monks in his September 2008 report of “minor brain
trauma as a result of this accident [with] “some personal sequelae” was based largely on
the independent medical reports commissioned by Claimant’s counsel and provided to him
rather than his own examinations, observation and findings which were indeed very
minimal.

I found Dr. Monks to be an honest and straightforward witness and, with respect, I take
more from what he did not observe, record, or investigate as a physician than I do from the
things he recorded and attributed to the Claimant himself.
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Dr. Cameron, Neurologist

On June 24, 2008, the Claimant saw an experienced neurologist, Dr. Cameron.

The Claimant said the appointment with Dr. Cameron was “as a result of an appointment
set up by my lawyer” but then went on to say he thought he had dealt with the booking of
Dr. Cameron directly.

With respect to the appointment with Dr. Cameron, the Claimant testified as follows
during cross-examination:

Q:

>R 2 R

R E R B R

And was it your view...that as of the 24™ of June 2004 — and to put that in
context, less that two months after the accident, was it your view you had a brain
injury?

I thought I should have it checked out, and I had some of the best people I knew
check it out,

You thought you should have it checked out?

That’s correct.

And because you still had in mind litigation arising out of this accident?
Absolutely. As a trial lawyer and acting for plaintiffs and having dealt with
ICBC in the past, I wanted to make sure that I had to tackle them right in order.
And part of getting your tackle in order was for you to seek out an opinion from

Dr, Cameron within two months of the accident?

I let him see me rather quickly after the accident.

To get your tackle in order?

That’s right — to get — to have everything in order; that’s right.

You had a lot of confidence in Dr. Monks, did you not?

I did.

Did it ever cross your mind to ask Dr. Monks for a referral to a neurologist?

I don’t recall what crossed my mind.
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Q: I see. But according to the records, you had seen Dr. Monks on four occasions
before you saw Dr. Cameron?

A: If that’s what it says, that’s what it says.
Q: Okay.

1 think he recognized that I may have better contacts and better knowledge than he
did.

You had better contacts in the medical world than Dr. Monks?
In respect to this particular type of injury, yes.

Q: I sce. Because you had decided by June 24™ or sometime prior to that when you
made the appointment that you sustained a brain injury; that is in your mind?

A: I wanted to make sure that if I had one, I had the right people to deal with it.

At the June 24, 2004 visit to Dr. Cameron, the Claimant was able to explain the accident
dynamics and stated his last recollection prior to the accident was seeing the vehicle
coming towards him and his first recollection after the accident is being out of his vehicle
and feeling “dazed and confused”. As will be seen below, this history is of critical
importance to Dr. Cameron.

At that visit, the Claimant complained of feeling foggy, having problems with his memory
and reduced concentration. He also complained about slurring when speaking, having
word finding difficulties and difficulty with names.

Dr. Cameron’s first neurological assessment was fairly unremarkable. The Claimant’s
gait, stance, balance and motor function were normal. No mention was made by Dr.
Cameron at that assessment about his observing any problems with the Claimant’s speech.
1 point this out because the evidence suggests that Dr. Cameron enjoyed a professional
relationship with the Claimant in the years prior to the accident and, as such as with Dr.
Monks, I would expect that he would notice if the Claimant presented in a manner that
was alarmingly different to his pre-accident condition, especially with respect to his ability
to ambulate and speak.

Dr. Cameron’s opinion was that the Claimant “did lose consciousness or suffer an altered
state of consciousness at the scene of the accident and after the impact”. Dr. Cameron’s
diagnosis was of post concussion syndrome. Dr. Cameron recommended an MR of the
Claimant’s brain which was done on June 29, 2004, which showed white matter lesions in
the frontal parietal lobes.
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Under cross-examination Dr. Cameron admitted he put a lot of weight on the history
the Claimant provided to him stating,

Unfortunately, we don’t have video cameras in all the cars and on
bicycles and patients who suffer head injuries and concussions, and you
can’t tell how long they’re unconscious, and we’re dependant on the

history they provide us.
[emphasis added]

According to Dr. Cameron, who did not see the MRI film but reviewed the radiologist’s
report, the MRI showed no evidence of intracranial hemorrhage or hemosiderin deposition
which he says can be present for up to two to four years following an intracranial
hemorrhage or hemorrhagic contusion. Dr. Cameron’s opinion is that it is probable the
white matter lesions are due to the normal aging process and small vessel ischemic
disease due to hardening of the arteries. He felt “it is only possible that some of these
lesions may be due to non hemorrhagic shear injury sustained at the time of the motor

vehicle accident”.
[emphasis added]

Dr. Cameron’s diagnosis was that the Claimant suffered “a mild traumatic brain injury at
the time of the accident and is suffering from ongoing cognitive deficits”.

Dr. Cameron’s prognosis was for improvement on the basis that “patients tend to improve
up to approximately two years following these types of injuries”. He suggested that the
Claimant be followed regularly by his family doctor and that neuropsychological testing
be undertaken in six months if his condition did not improve.

On November 16, 2004, at the request of the Claimant’s son, Dr. Cameron reassessed the
Claimant. There is no reference to the specific neurological testing undertaken by Dr.
Cameron at that visit. Again, there is no mention made by Dr. Cameron of his observing
any problems with the Claimant’s speech or communication style. Dr. Cameron noted the
Claimant reported doing some administrative activities at work.

At that visit, the Claimant’s wife told Dr. Cameron that the Claimant was more irritable
and had mood swings much more than in the past. She also said the Claimant felt down,
had negative feelings, memory problems and issues with his sleep.

It appears that based on those interviews Dr. Cameron came to the conclusions the
Claimant was “significantly disabled” and “competitively unemployable as a result of
ongoing cognitive problems and probable associated psychological problems”. Dr.
Cameron again recommended neuropsychological testing and evaluation by a psychiatrist.

The Claimant next saw Dr. Cameron in September 2005. At that time, he noted
complaints of intermittent insomnia, pain in both knees and right wrist. Symptoms of
depression were recorded. Referral to a psychiatrist or psychologist was recommended.
Dr. Cameron also suggested the Claimant be reassessed by a psychiatrist and neurologist
when he was two years post-accident.

10|Page






